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UNITED STATES COURT OF APPEALS 
For the Second Circuit 

THEODORE GRIECO, JR., 

Plaintiff-Appellant 
-against- 

MEMORIAL HOSPITAL OF GREENE COUNTY, 

FRANCIS FUGARO, 

Defendants-Appellees 

-and- 

PAUL M. SNAPPER, 

Defendant 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
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DOCKET ENTRIES 

DATE _ PROCEEDINGS _ 

1974 

Aug. 1 Filed complaint and issued summons 

Aug. 26 Filed Defts (Memorial Hospital'; affidavit 
& notice of motion to dismiss complaint 
against it ret. 9-3-74. 

Aug. 30 Filed stip. & order that the motion of Deft. 

Memorial Hospital of Greene County, to dis¬ 
miss the complaint is adjourned to 9/20/74, 
Pollack, J. 

Sep. 19 Filed Deft. Francis Fugaro's affidavit and 
notice of motion re: order dismissing the 
complaint, against said Deft, ret: 10/1/74. 

Sep. 19 Filed Deft. Francis Fugaro's memo, of law in 
support of motion to dismiss. 

Sep. 25 Filed summons and ent. marshal's ret. served 
on: (1) Memorial Hospital of Greene County 
by Mr. Smith 8/8/74; (2) Francis Fugaro by 
same 8/28/74; (3) Paul M. Snapper by same 
9/17/74 

Oct. 1 Filed further affidavit in opposition to mo¬ 
tion of Deft. Memorial Hospital of Greene 
County, by Herman Schmertz. 

Oct. 1 Filed affidavit of Herman Schmertz in opposi¬ 
tion to motion of Deft. Fugaro, to dismiss. 

Oct. 7 Filed answer of Deft. Paul M. Snapper to the 
complaint. 

Oct. 23 Filed supplemental affidavit on behalf of Plff. 

in opposition to the motions of Defts. Memori¬ 
al Hospital of Greene County and Francis Fugaro. 

Nov. 4 Filed answering affidavit of Defts. Hospital 
and Fugaro. 

Nov. 4 Filed Plff's memo, of lav; in opposition to 
motion. 
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Docket Entries 

Date_ Proceedings 


Nov. 4 Filed affidavit of Raymond Clard in reply to 
the opposing affidavit of Herman Schmertz 
and in support of the motions of Hospital and 
Fugaro for dismissal. 

Nov. 4 Filed affidavit of Herman Schmertz in opposi¬ 
tion to the relief sought by Deft. Hospital. 

Nov. 4 Filed memo endorsed on motion dated 8/26/74. 

Accordingly, the complaint herein is dis¬ 
missed as against the Memorial Hospital of 
Greene County and Francis Fugaro, with costs. 
The court finds that there is no just reason 
for delay and judgment in their favor may be 
entered forthwith. FRCP 54(b). Pollack, J. 

Nov. 13 Filed Judgment ordered that Defts. Memorial 

Hospital of Greene County and Francis Fugaro, 
have judgment against the Plff. Theodore 
Grieco, Jr. dismissing the complaint as to 
them only, with costs to be taxed. Pollack,J, 
approved. Judgment entered Clerk. 

Nov. 27 Filed Plff's notice of appeal to the USCA 
from judgment entered on 11-13-74. Mailed 
copy to Maynard O'Connor & Smith. 

Nov. 27 Filed Plff's undertaking for costs on appeal, 
in the sum of $250. by the U.S. Fidelity and 
Guaranty Co. 
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SUMMONS 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

To the above named Defendants: 

You are hereby summoned and required to serve 

upon Gair, Gair & Conason, Esqs. plaintiff's attorneys 

whose address is 

84 William Street 

New York, New York 10038 

an answer to the complaint which is herewith served upon 

you, within 20 days after service of this summons upon 

you, exclusive of the day of service. If you fail to do 

so, judgment by default will be taken against you for 

the relief demanded in the complaint. 

s/ Raymond F. Burghardt _ 

Clerk of Court. 

s/ S. Harbison _ 

Deputy Clerk. 

Date: August 1, 1974 

Note.-This summons is issued pursuant to Rule 4 of the 
Federal Rules of Civil Procedure. 
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5a. 

COMPLAINT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] Plaintiff Demands 

Trial by Jury. 

Plaintiff, complaining of the defendants, by 
Gair, Gair & Conason, his attorneys, respectfully shows 
to this Court and alleges as follows : 

FIRST : Plaintiff is a citizen of the 

State of New Jersey, the corpora.e defendant is incor¬ 
porated under the laws of the State of New York and has 
its principal place of business in the State of New York, 
and the two individual defendants are citizens of the 
State of New York. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of Ten Thousand 
Dollars. 

SECOND : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant. 
Memorial Hospital of Greene County, was and still is a 
domestic corporation duly organized and existing under 
and by virtue of the Laws of the State of New York and 
was chartered under the Laws of the State of New York 
as a hospital corporation. 

THIRD : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
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Complaint 

Memorial Hospital of Greene County, owned a hospital lo¬ 
cated at 159 Jefferson Heights, Catskill, New York 1241*. 

FOURTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant. 
Memorial Hospital of Greene County, managed, operated, 
maintained, controlled, and conducted a hospital located 
at 159 Jefferson Heights, Catskill, New York 12414. 

FIFTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, was a physician and surgeon duly li¬ 
censed to practice medicine and surgery in the State of 
New York. 

SIXTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, specialized in the field of urology. 

SEVENTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, was associated with the defendant 
hospital. 

EIGHTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, was on the staff of the defendant 
hospital. 









NINTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, was acting as an agent of the defendant 
hospital. 

TENTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, was an employee of the defendant 
hospital. 

ELEVENTH : Upon information and belief, that 
at all the times hereinafter mentioned, the defendant, 
Francis Fugaro, was acting within the course and scope 
of his employment with the defendant hospital. 

TWELFTH : Upon information and belief, that 

at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, was a physician and surgeon duly li¬ 
censed to practice medicine and surgery in the State 
of New York. 

THIRTEENTH : Upon information and belief, that 
at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, specialized in the field of urology. 

FOURTEENTH : Upon information and belief,that 
at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, was associated with the defendant 
hospital. 


FIFTEENTH : Upon information and belief, that 
at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, was on the staff of the defendant 
hospital. 

SIXTEENTH : Upon information and belief, that 
at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, was acting as an agent of the defendant 
hospital. 

SEVENTEENTH : Upon information and belief,that 
at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, was an employee of the defendant 
hospital. 

EIGHTEENTH : Upon information and belief, that 
at all the times hereinafter mentioned, the defendant, 
Paul M. Snapper, was acting within the course and scope 
of his employment with the defendant hospital. 

NINETEENTH : That on January 13, 1974, the 
plaintiff received certain medical care and treatment at 
the defendant hospital. 

TWENTIETH : That on January 13, 1974, the 
defendant, Francis Fugaro, rendered certain medical care 
and treatment to the plaintiff. 

TWENTY-FIRST : That on January 13, 1974, the 
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Complaint 

defendant, Paul M. Snapper, rendered certain medical care 
and treatment to plaintiff. 

TWENTY-SECOND : That jndants, their 

agents, servants and employees were negligent and care¬ 
less in the medical care and treatment of the plaintiff. 

TWENTY-THIRD : That by reason of the foregoing, 
the plaintiff, Theodore Grieco, Jr., sustained injuries 
to his limbs and body, including loss of a testicle, a 
severe shock to his nervous system ar.d certain internal 
injuries, and has been caused to suffer severe physical 
pain and mental anguish as a result thereof and, upon in¬ 
formation and belief, some of these injuries are of a 
permanent and lasting nature, that the plaintiff has 
been confined to bed and home as a result thereof and 
has been caused to abstain irom the duties of his voca¬ 
tion, and has been caused to expend and become obligated 
to expend sums of money for medical attention and medi¬ 
cines, all to his damage in the sum of ONE MILLION and 
00/100 ($1,000,000.00) DOLLARS. 

TWENTY-FOURTH : That the aforesaid occur¬ 
rence and injuries sustained by the plaintiff, Theodore 
Grieco, Jr., were in no way caused or contributed to by 
any fault or lack of care on his part. 
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Complaint 

WHEREFORE, the plaintiff, Theodore Grieco, Jr., 
demands judgment against the defendants in the sum of 
ONE MILLION and 00/100 ($1,000,000.00) DOLLARS, together 
with the costs and disbursements of this action. 

GAIR, GAIR & CONASON 
Attorneys for Plaintiff 

By: s/ ERNEST R. STEIGMAN 

A Member of the Firm 

Office Sr P.O. Address 

84 William Street 

New York, New York 10038 
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NOTICE OF MOTION (HOSPITAL) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

PLEASE TAKE NOTICE that upon the affidavit 
RAYMOND CLARK, sworn to on the 20th day of August, 
1974, and designated "Exhibit A", and upon the Com¬ 
plaint and all of the prior pleadings and proceedings 
held herein, the undersigned will move this Court at a 
Motion Term thereof, to be held at the United States 
District Court for the Southern District of New York, 
at Court Room 5U6 of the United States Court House, 
Foley Square, Manhattan, New York 10007, on the morning 
of September 3, 1974 at 10:30 A.M., or as soon there- 
a fter as counsel can be heard, for an Order dismissing 
the Complaint against the defendant, MEMORIAL HOSPITAL 
OF GREENE COUNTY, on the following grounds: 

1st. That defendant, Memorial Hospital of 
Greene County is a Department of the County of Greene, 
State of New York, against which actions must be 
brought in the County of Greene as provided by Section 
52 of the County Law of the State of New York. Or, 
in the alternative 

2nd. Said defendant moves the Court to 
dismiss the action because the Complaint fails to state 
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Notice of Motion (Hospital) 


a claim against said defendant upon which relief can 
k® granted in that no notice of claim was ever served 
on said defendant as required by Section 50-e of the 
General Municipal Law of the State of New York, and 
thereby any action against the County of Greene is 
barred by the Statute of Limitations set forth in Sec¬ 
tion 50-i of the General Municipal Lav; of the State 
of New York, as more particularly appears from the af¬ 
fidavit of Raymond Clark attached hereto, and for such 
other and further relief as to the Court may seem just 
and proper. 

DATED: August 22, 1974. 


MAYNARD, O'CONNOR AND SMITH 
By: s/Michael E. Catalinotto 
Of Counsel 

Office & P.C. Address 
Barclay Heights, Route 9W 
Saugerties, New York 12477 
Attorneys for Defendant 
Memorial Hospital of Greene County 

TO: GAIR, GAIR & CONASON, ESQS. 

Attorneys for Plaintiff 

84 William Street 

New York, New York, 10038 
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MOVING AFFIDAVIT (CLARK) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


[Same Title] 


STATE OF NEW YORK 
COUNTY OF GREENE SS: 

VILLAGE OF CATSKILL 

RAYMOND CLARK, being duly sworn, deposes and 

says: 


1st. That he is the Administrator of the 
Memorial Hospital of Greene County, a hospital which is 
a Department of the County of Greene, State of New York. 

2nd. That the above entitled action is an 
action in negligence or malpractice brought in behalf of 
the plaintiff arising out of his care and treatment on 
January 13,1974, as more fully set forth in his Com¬ 
plaint, a copy of which is attached hereto and marked 
"Exhibit B'\ 


3rd. A copy of the Summons and Complaint 
was served upon your deponent on August 8, 1974. 

4th. Your deponent submits that Section 52, 
subdivision 1 of the County Law of the State of New York 
requires in part that "the place of trial shall be in 
the county against which the action is brought”. It is 
respectfully submitted that this Court has no juris- 
diction of the subject matter or of the person of the 
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Moving Affidavit (Clark) 

defendant County and that any action against the de¬ 
fendant County must be brought in the Supreme Court of 
the State of New York, held in and for the County of 
Greene. 

5th. In the alternative, your deponent sub¬ 
mits that the Complaint should be dismissed for failure 
to state a cause of action against the Memorial Hospi¬ 
tal of Greene County on the ground that the plaintiff 
has not filed the notice of claim required by Section 
50-e of the General Municipal Law of the State of New 
York; on the ground that the Complaint fails to allege 
compliance with the requirement set forth in said Sec¬ 
tion 50-e; and on the further ground that any action 
against the Memorial Hospital of Greene County is barred 
by the Statute of Limitations set forth in 50-i of the 
Leneral Municipal Law of the State of New York. 

6th. Section 52 of the County Law of the 
State of New York requires that any claim or notice of 
claim for damage, injury or death, must be made and 
served in compliance with Section 50-e of the General 
Municipal Law and that every action upon such claim 
shall be commenced pursuant to the provisions of Sec¬ 
tion 50-i of the General Municipal Law. Section 50-e re- 


s 
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Moving Affidavit (Clark) 

quires that the notice of claim be served "* * * within 

90 days after the claim arises". In the case at bar 

the claim arose not later than January 13, 1974, and 

the statute required that a notice of claim be served 

not later than ninety (90) days thereafter. To date, 

* 

no notice of claim has been servet on the defendant, 
MEMORIAL HOSPITAL OF GREENE COUNTY, or the County of 
Greene. 

7th. Section 50-i of the General Municipal 
Law of the State of New York requires that a notice of 
claim must be served as required by Section 50-e. Here 
the Complaint indicates that the date upon which the 
claim is based is January 13, 1974. Thus, the statute 
required that a notice of claim be served not later 
than April 13, 1974. However, no notice of claim has 
ever been filed. Accordingly, the Statute of Limitations 
set forth in Section 50-i of the General Municipal Law 
of the State of New York requires that the Complaint in 
this action be dismissed for failure to state a cause 
of action. 


WHEREFORE, your deponent prays for an Order 
dismissing the Complaint of the plaintiff herein, and 
for such other and further relief as to the Court may 
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Moving Affidavit (Clark) 


seem just and proper. 


S/ Raymond Clark 

Sworn to before me this 
20th day of August, 1974. 


S/Michael E. Catalinotto _ 

Notary Public, State of New York 



FIRST OPPOSING AFFIDAVIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) SS: 

HERMAN SCHMERTZ, being duly sworn, deposes 

and says: 

He is an attorney at law, a member of the 
firm of Gair, Gair & Conason, who are attorneys for 
plaintiff herein and is duly admitted to practice in all 
the Courts of this State as well as this Southern Dis¬ 
trict. 

Deponent has read the notice of motion and 
supporting affidavit of Raymond Clark which have been 
filed herein in support of the motion of defendant. 
Memorial Hospital of Greene County, to dismiss the com¬ 
plaint on the alternative grounds itemized in the said 
notice of motion dated August 22, 1974; he makes the 
instant affidavit and submits the accompanying Memoran¬ 
dum of Law in opposition to the relief sought by the 
said defendant. 

This is an action to recover damages sus¬ 
tained by reason of the malpractice, negligence and 
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First Opposing Affidavit 

carelessness of defendant Memorial Hospital in the 
care and treatment of plaintiff on or about January 
13,1974. The crux of the charges against the said 
defendant relate to its culpable failure and omission 
to properly diagnose and treat a malady or disorder 
in one of plaintiff's testicles, with the result that 
he was thereafter caused to suffer its loss. Incid¬ 
entally, the other named defendants are alleged to be 
physicians either on the staff of, associated with, or 
agents and servants of the said defendant, Memorial 
Hospital. At 1 -he time of the service of the notice of 
motion herein on deponent's firm, neither of these two 
individual defendant doctors had been served. Sub¬ 
sequent to that date, to wit, August 28,1974, named de¬ 
fendant, Dr. Francis Fugaro, was served. The remaining 
defendant has not as yet been made a party. 

Moving defendant. Memorial Hospital, ui 
as a first stated ground of its motion for dismissal, 
that this Court lacks jurisdiction either of the sub¬ 
ject matter or person, per force of the provision in 
Section 52 of the County Law that " [T]he place of 
trial shall be in the county against which the action 
is brought." On this score, deponent states prelimin- 
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First Opposing Affidavit 

arily that for reasons to be outlined below, this ac¬ 
tion is by no means subject to the County Law at all. 
Deponent will seek to demonstrate that this action 
involves a claim against a membership corporation 
which is not entitled to any of the alleged benefits 
and privileges contained in Article 2 of the State 
County Law. Passing that for this moment, even as*"im— 
ing arguendo that there was a semblance of merit to 
movant's contention that plaintiff is bound by the 
just-quoted sentence of the County Law, the law is 
extremely clear - as shown in deponent's accompanying 
Memorandum of Law - that the provision as to place 
°f trial in Section 52 has absolutely no relationship 
whatever to jurisdiction. To the contrary, it is noth¬ 
ing more than a venue provision at best. It should be 
noted, incidentally in this context, that this action 
has in fact been commenced in the Southern District of 
New York, which is the very District which includes 
Greene County. As further elaborated in deponent's 
accompanying Memorandum, plaintiff has therefore fully 
complied with the mandate of Section 52 in terms of 
venue. In short, this ground of the motion for dismiss¬ 
al is patently out of order. 
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First Opposing Affidavit 

Defendant in a single phrase by affiant 
Clark, next claims that the Hospital is "a Department 
of the County of Greene * * *." 

It is undeniable fact as investigation re¬ 
vealed, that at the time plaintiff came under the de¬ 
fendant's care and treatment in January, 1974 as well 
as for the past 49 years, to and through the instant 
date, defendant Memorial Hospital was and still is filed 
with the Secretary of State as a corporate entity, or¬ 
ganized under the Membership Corporation Law. 

Moreover, subsequent to receipt of defend¬ 
ant's motion papers, and for use in confirming defend¬ 
ant's corporate status, this office obtained certified 
copies of two documents which, on August 28, 1974, were 
certified by the Secretary of State as true copies of 
documents presently on file. Copies of these documents 
and certifications thereof are annexed to this affidavit 
and made a part hereof. They show, in crucial substance, 
that on May 18,1926 Memorial Hospital of Greene County, 
Inc., was granted status as a membership corporation of 
*-he State of New York, incorporated for the purpose of 
"maintaining a hospital or hospitals in the Village of 
Catskill, Greene County, New York, for the care and 
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First Opposing Affidavit 


treatment of sick and injured persons * * On or 

about March 6, 1951, this corporation executed and 
filed with the Secretary of State a "Certificate of 
Report of Existence of Memorial Hospital of Greene 
County, Inc." This Certificate reveals that the exist¬ 
ence of the said corporation which was formed 25 years 
before, is thereby continued. This document states on 
its face that it wr.s filed pursuant to Section 57 of 
the Membership Corporation Law, which required such 
renewal papers to be filed by all membership corpora¬ 
tions at peril of dissolution. 

Thus, in view of the fact that defendant. 
Memorial Hospital of Greene County, was formed, organi' 
zed and renewed as a separate corporate entity, pursu¬ 
ant to the Membership Corporation Law, the averment 
by moving affiant Clark that Memorial Hospital is a 
Department of the County - without elaboration or docu 
mentation - does little to blunt the recorded contrary 
facts annexed to deponent's opposing papers. On this 
score, the Membership Corporation Law as well as its 
successor Act (Not-For-Profit-Corporation Law) may be 
searched in vain for any provision which demands any 
such thing as the service of a notice of claim as pro- 


/ 
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First Opposing Affidavit 

vided in Section 52 of the County Law or General Muni¬ 
cipal Law. As will be shown in the accompanying Memor¬ 
andum, Membership Corporations have always been subject 
to suit in the same manner as any other private in¬ 
dividual . 

Deponent's firm has no knowledge of the 
existence of any records which might have caused affi¬ 
ant Clark to state that Memorial Hospital is a County 
department. For all that is known or appears, it is 
conceivable that there may be in existence some funding 
or cooperative arrangement by which the Memorial Hos¬ 
pital may be the recipient of County assistance in some 
form. Deponent can only conjecture as to whether and 
to what extent affiant Clark may be referring to some 
such existing arrangement. But that, it is submitted, 
would not serve to alter or affect the hospital's sepa¬ 
rate corporate status. 

A crux of the matter too is that as of now, 
by virtue of defendant's incomplete papers, we are at 
a loss to fully know what further facts defendant might 
seek to interpose either in reply hereto or later on in 
this litigation. We assume it cannot counter the force 
of the documents on public file. Should it seek to do 
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so, however, the very best which might ever be said 
for movant's position is that it be permitted to raise 
by affirmative defense the allegation of County status 
- that is, assuming that in reply on this motion, de¬ 
fendant for the first time reveals some substantial 
documentation for its presently unsupported allegation. 
In this way, full pretrial depositions and discovery 
might be conducted to equate both sides to the full 
substance of defendant's contentions as to status. 

As of the present, defendant's exclusivity of know¬ 
ledge and access to material must prevent summary dis¬ 
position in its favor of its dilatory plea by way of 
complete defense. 

Of course, as aforesaid, under the present 
state of the record, the motion should summarily be 
denied. Deponent advances the above paragraph only in 
the event defendant - in reply hereto - should see fit 
to make a detailed exposition of facts contained in 
some private papers, which we would be powerless to 
refute at this time. 

By the same token, depending upon the nature 
of any allegations as to the hospital's status to be 
conceivably advanced by defendant, plaintiff asserts 
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First Opposing Affidavit 

waiver and/or estoppel against the demand for a 90 day 
notice of claim. This, of course, is predicated upon de¬ 
fendant's unfair tactics in causing, permitting, suffer¬ 
ing and/or allowing existing records to reveal false 
facts as to the nature of the hospital's entity. De¬ 
fendant cannot on the other hand claim the protection 
of County Law, yet at the same time, conceal the nature 
of the entity which owns, operates and/or maintains the 
hospital at which plaintiff was given professionally 
improper treatment. 

In light of the foregoing, deponent strenuous¬ 
ly contests and opposes the summary relief presently 
sought by defendant. 

WHEREFORE, deponent respectfully requests 
that the motion be denied. 

_ s/ Herman Schmertz 

Sworn to before me this 
13th day of September 1974. 
s/ ANNE T. ZITO (HOPP) 

NOTARY PUBLIC 






| hereby certify that I have compared the annexed copy with the original document filed by the Department of Slate 
and that the same is a correct transcript of said original. 

Witness my hand and seal of the Department of Slate on AUG 2 8 1974 

« Acting Secretary of State 
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Exhibit - Cert. Of Inporparatica 


CSRTIYICATH Of INCORPORATION Of 
MEMORIAL HOSPITAL Of CREW* COUWTT, IWC., 
PUR8UAVT TO A3TICL* XIX Of TH* 

MEMHKR8HIP CORPORATIONS LAW. 


We, the undersigned, ell being pereene of full age, 
cltlsene of tne United Stetee and reeldente of tne 6tete of 
lev York, deelrlng to fora e corporetlon under Article XXX of 
the Meaberehlp Corporations Lew of toe State of Kew York, for 
I the purpoee of erecting, eatablichlng and maintaining a hoa- 
i pltal or hoepltale In tne Village of Cataklll, Creene County, 

A 

Hew York, for tne care and treatment of sink an^lnjured .sr- 


^Injured .sr- 
tnle cortlfl- 


eone, do nsreby Bake, subscribe and acknowledge tnle certlfl-, 

/A 

• cate ae follows: 

1. The nuus of tne proposed corporation la Meaorlal 
Boepittl of Creene County, Inc. 

3. Tne particular object far wnlcn said corporation la to 
1 be foned Is t.-e erection, establishing and maintaining of a 

• noopltal or i.ospltale In tne Village of cateklll, Craane County 
» % 

Hew York, for tne care and treatment of elck and Injured person 
3. Tne operations'of said corporation are to be principal 
ly conducted In tne county of ureer.e, Hew York, ana its prin¬ 
cipal office la to be located in tne Village of Cataklll, In 


| a aid oounty. 

4. The number of Its cl 


rectors snail be flea. 


5. The nsc.es and plaoee of rwsluenoe of tne pereona ta | 

be Its directora until its first ikrnual nesting are ae follows:* 

t 

.. ' EAKSS RHllTE'C* | 

Howard C, .Balth Cataklll, lew York. 

| Addison f. Jonas Cataklll. law York. 

Merge w. lrwln Cataklll ( Hew York. 

Klohard A, Austin Cain, Hew York. 

J. -frank Lackey Taanarawille, Mew York. 
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>ibit - Cert. Of Incorporaction 


ST ASS Of m SOW, ) * ' 

t 68 : 

oomrrr of osssn, ) * » 

Oa this q^ day of April, 1926, boforo bo, the 
•uboorlbor, poroonolly com J. frenk lackey, fllllo P. Goldin, ' 
p. Oardnor Coffin, Goorge t. Austin, Chaoplln Clarks, Louis A. 1 
Killer, Usman C. Cowon, Richard A. Austin, Addloon P. Joneo, i 
Philip L. Valsh, U. Xdw. Bllhorstoln, Harvey S. Scutt, Louis B. 
Booker, frank 8.-hecker, Osorgs V. Irwin, J. Honry Deans, Coo. * 
, A. Mans, Howard I. Muller, Wendell 8. Shoman, Lowlo H. Magee, 
end Howard C. Salta, to bo known and known to bo to bo the 
persons' described In and who executed toe foregoing lnstruuent 
end tnoy severally acknowledged that they executed the saao. 


Votary Public, 


i, &***/£ a Justlco of the 8uprsae Court 

i 

j Of the Third Judicial District of the btate of J»ew lork, do 
hereby approve the foregoing certificate of inoorporation, 
hated at Albany, V. T., <2^, 1926. 


1926. 


Justice Supreme Court. 




-A- 1. 
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EXHIBIT - CERTlF. OF EXISTENCE 

tpiste of $ork ) ^ 24545 

Hepartment of State ) 


I hereby certify that l have compared the annexed copy with the original document filed by the Department of State 


md that the same is a correct transcript of said original. 


Witness my hand and seal of the Department of State on flUQ 2 8 197*} 


Acting Secretary of State 


504 


1 • 
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Exhibit - Cert. Of Existence 


Certificate of Report of Existence /V. j 

° f / \ 

MmswtaA *<»**e«l •» •"■“P •"** • *—• ' 

Hama of Corporation 

Pursuant to Section 57 of the Membership Corporations Lae 

... * f<r*f <.'■&•%—-ffho 

1. The naae of the oorpor.tlon 1. M am. of Cor^r.Uon r~ 

« ' 

original naae *aa_ tt € — - 

If naae has been changed, insert original naae. /( 

2. The certificate of ^corporation was filed An the Department 

of State on ** —* ” --—— - —' ' v - - A . 4 *A 

Date of Incorporation ***** y 

/ A-y 

3. The corpora*ion was formed pursuant to clt# iJ orporalton sUtutT . f * 

4. The existence of the foregoing corporation 1*’hereby continued. 




- ✓ v • , > - 


To be elgned by an officer, 
trustee, director or five 
members in good standing. 


State of Rea Tor* J S S.i 
Countr of i/,*firet_' 


On this : * day of _ fc « for * ffle 

.to oe personally known 
personally appeared _!_**• ■ V- 

and known to me to be the person^) described in and who executed 
tue foregoing certificate, and ( he) 4U»y> thereupon acknowledged 
to me that ( he) <tha*) executed the same for the uses and purposes 

t J K 1 

therein mentioned. * 


therein mentioned. 


•/ — Public 

„ ’ -r?uTtT of *'• _ 


KOTEl If the foregoing eckno.ledgaert is taken without the State of 
Nev York, the elgnature of the notary public should 
•nth«ntlcated by a certificate of the clerk of the county In 


i 
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NOTICE OF MOTION (FUGARO) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV7 YORK 

[Same Title] 

PLEASE TAKE NOTICE that upon the affidavit 
of FRANCIS FUGARO, M.D., sworn to the 16th day of Sept¬ 
ember, 1974, and designated "Exhibit A", and upon the 
Complaint and all of the prior pleadings and proceedings 
held herein, the undersigned will move this Court at a 
Motion Term thereof, to be held at the United States 
District Court for the Southern District of New York, 
at Court Room 506 of the United States Court House, 
Foley Square, Manhattan, New York 10007, on the morning 
of October 1, 1974, at 10:30 A.M., or as soon there- 
a ft- er as counsel can be heard, for an Order dismissing 
the Complaint against the defendant, FRANCIS FUGARO, on 
the following grounds: 

Said defendant moves the Court to dismiss 
the action because the Complaint fails to state a claim 
against said defendant upon which relief can be granted 
in that no notice of claim was ever served on said de¬ 
fendant as required by Section 52 of the County Law of 
the State of New York, and Section 50-e of the General 
Municipal Law, as more particularly appears from the 
affidavit of FRANCIS FUGARO, M.D., attached hereto, and 



* 
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Notice Of Motion (Fugaro) 


for such other and further relief as to the Court may 
seem just and proper. 


DATED: September 17, 1974. 


MAYNARD, O'CONNOR AND SMITH 

By: s/ Michael E. Catalinotto 

Michael E. Catalinotto,Of Counsel 
Office & P.0. Address 
Barclay Heights, Route 9W 
Saugerties, New York 12477 
Attorneys for Defendant, 

FRANCIS FUGARO 

TO: GAIR, GAIR & CONASON, ESQS., 

Attorneys for Plaintiff 
Office & P.0. Address 
84 William Street 
New York, New York 10038 


.■» ./ T 

9 « » 
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MOVING AFFIDAVIT (FUGARO) 

EXHIBIT A 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

STATE OF NEW YORK 

SS: 

COUNTY OF GREENE 

FT ANCIS FUGARO, M.D., being duly sworn, de¬ 
poses and says: 

1st. That he is a resident physician and 
tl.at he is employed in his capacity as a resident 
physician by the Memorial Hospital of Greene County, a 
Department of the County of Greene, State of New York. 

2nd. That the above entitled action is an 
action in negligence or malpractice brought in behalf 
of the plaintiff arising out of his care and treatment 
on January 13, 1974, as more fully set forth in his 
Complaint, a copy of which attached hereto and marked 
"Exhibit B". 

3rd. A copy of the summons and complaint was 
served upon your deponent on A .gust 28, 1974. 

4th. Your deponent submits that the Complaint 
should be dismissed for failure to state a cause of ac¬ 
tion against him on the ground that he is an employee of 
the Memorial Hospital of Greene County, a Department 
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Moving Affidavit (Fugaro) 

of the County of Greene, inasmuch as the plaintiff has 
not filed the notice of claim required by Section 52 of 
the County Law of the State of New York, and Section 
50-e of the General Municipal Law of the State of New 
York; and on the further ground that the Complaint fails 
to allege compliance with the requirements set forth in 
Section 50-e of the General Municipal Law of the State 
of New York. 

5th. Section 52 of the County Law of the 
State of New York requires that any claim or notice of 
claim for damage, injury or death, must be made and ser¬ 
ved in compliance with Section 50-e of the General Muni¬ 
cipal Law and that every action upon such claim shall 
be commenced pursuant to the provisions of Section 50-i 
of the General Municipal Law. Section 50-e requires that 
the notice of claim be served "* * * within 90 days 
after the claim arises". In the case at bar the claim 
arose not later than January 13, 1974, and the statute 
required that a * otice of claim be served not later than 
ninety (90) days thereafter. To date, no notice of claim 
has been served on the defendant, FRANCIS FUGARO. 

6th. Section 52 of the County Law of the 
State of New York further provides that: 
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Moving Affidavit (Fugaro) 


"No action shall be maintained 
against an officer, agent, servant or 
employee of a county unless the notice 
of claim for damages was filed in the 
manner and within the time prescribed 
in subdivision one and also served per¬ 
sonally or by registered mail upon 
such officer, agent, servant or em¬ 
ployee within the same period of time." 

7th. That pursuant to Chapter 132 of the 
Laws of New York for 1931, the Legislature of the State 
of New York authorized and empowered the Board of Super¬ 
visors cf Greene County to establish in such county a 
public general hospital. A copy of Chapter 132 of the 
Law of New York, 1931, is attached hereto, marked 
"Exhibit C" and made a part hereof. 

8th. That by resolution of the Board of 
Supervisors of Greene County, dated February 16, 1931, 
the defendant hospital was duly created pursuant to Sec¬ 
tion 45 and 49 of the County Law and Section 126 of the 
General Municipal Law of the State of New York. That 
annexed hereto, marked "Exhibit D" and made a part of 
this affidavit is a certified copy of said resolution. 

9th. That by virtue of said resolution the 
Memorial Hospital of Greene County was and still is an 
agency or department of the County of Greene and is en¬ 
titled to all of the immunity and protection afforded 
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Moving Affidavit (Fugaro) 

the County itself, and your deponent is likewise en¬ 
titled to all of the immunity and protection afforded 
the County and the hospital inasmuch as your deponent 
is an employee of said hospital. Furthermore, it is 
alleged in paragraph "NINTH" of the Complaint that 
your deponent was an agent of the defendant hospital, 
and in paragraph "TENTH" that your deponent was an 
employee of the defendant hospital. 

10th. That your deponent has been advised 
that the Board of Managers of the hospital is appointed 
by the Greene County Board of Supervisors and all hos¬ 
pital employees are subject to the New York State 
Civil Service Law and are paid by the Treasurer of 
Greene County. 

» 

11th. That your deponent has been advised 
that all operating income of the hospital is turned 
over to the Treasurer of Greene County who in turn 
pays all operating expenses. 

12th. That no notice of claim by or on 
behalf of the plaintiff, THEODORE GRIECO, JR., has been 
served on your deponent as required by the County Law 
and the General Municipal Law of the State of New York 
and your deponent has been advised that no notice of 
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claim has ever been served on either the Memorial 
Hospital of Greene County or the County of Greene. 

13th. That your deponent respectfully calls 
the attention of this Court to an unreported decision 
of the Supreme Court of the State of New York, held in 
and for the County of Clinton, entitled "DANIEL T. 
MONAHAN, JR., Plaintiff - against - HERBERT M. BERGAMINI, 
MARLON H. ATKINSON and MEMORIAL HOSPITAL OF GREENE 
COUNTY" (Justice Robert G. Main, now assigned to the 
Appellate Division, Third Judicial Department), which 
decision is dated July 19, 1962. A copy of Judge 
Main's decision in that case is marked "Exhil t E", at¬ 
tached hereto and made a part hereof. In that decision. 
Judge Main held that the hospital was entitled to sum¬ 
mary judgment upon the ground that there has been no 
compliance with Section 52 of the County Law and Sec¬ 
tion 50-e of the General Municipal Law. 

14th. That in support of this motion your 
deponent incorporates by reference the affidavit of 
RAYMOND CLARK, sworn to on August 20, 1974, together 
with the notice of motion dated August 22, 1974, served 
in behalf of Memorial Hospital of Greene County, the 
originals of which are already in the Court's file. 








Moving Affidavit (Fugaro) 

WHEREFORE, your deponent prays for an Order 
dismissing the Complaint of the plaintiff herein, and 
for such other and further relief as to the Court may 
seem just and proper. 

s/ Francis Fugaro,M.D. 
FRANCIS FUGARO,M.D. 

Sworn to before me this 
16th day of September, 1974. 

s/ John A. Murray 
John A. Murray 

Notary Public, State of New York 


« 
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EXHIBIT - LAWS OF 1931 


* • 


CHAPTER 132 

AN ACT authorizing and empowering the hoard of supervisors of Greene 
county to determine ciy resolution to establish in such county a public 
general hospital and dispensing with the approval of such resolution at a 
general county election 

Became a law March 24, 1031, with the approval of the Governor. Tasscd, 
three-fifths being present 

The People of the State of .Yru> York, represented in Senate and Assembly, 
do enact as folloics: 

Section 1. The board of supervisors of Greeuc county are hereby c»i»wi»h. 
authorized and empowered to determine by resolution, in accord- 
anec with section one hundred and twenty-six of the general mumc- 
ipal law, that there shall be in such county a public general hos- 

E ital for the care and treatment of the sick and that suitable lands 
e acquired therefor and proper buildings ci-;< *.cd or reconstructed 
thereon with money to he paid to such county from a trust 
fund now held for that purpose which was created by the consoli¬ 
dation of several trust bequests provided in wilts of deceased per¬ 
sons and other gifts of money heretofore or hereafter added to 
such trust fund. All proceedings under such resolution shall be 
had and taken pursuant to the provisions of section one hundred 
and twenty-six of the general municipal law, except that, inas¬ 
much as no appropriation for lands and buildings from funds of 
the county will be necessary, such resolution shall become effective 
without the approval of an appropriation for such purposes at a 
general county election by a majority of the voters qualified to 
vote and voting upon such proposition. 

§ 2. This act shall take effect immediately. 


I 

1 

i 





» 





i 

| 

i 


» 




February 16, 1931 
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EXHIBIT 

in'? r:n , 2 of the year 1951 


An Act creating u Greene County Hospital, pursuant to 
Sections 45 and 49 of the County Law and Section 126 of the 
General Municipal Law, a3 araendefi. 

On notion Mr. Travis. 

YHiEHEAS, a committee of the Board of supervisors of 
Greene County has heretofore been appointed to examine 
the question of the aavisability of the establishment in and 
for Greene County, of a County Hospital, pursuant to Sections 
45 and 49 of the County Law and Section 126 of the General 
Municipal Law, and report their findings in connection 
therewith, and 

WHEREAS, such committee has duly submitted to this 

% 

Board, its report thereon, which report was duly approved 
and ordered filed at the meeting of this Boerd on February 
9, 1931, and 

’.7HEREAS, at the time of approval and filing of suid 
report additional tine was requested for v. futher consid¬ 
eration of the report and its contents, and since ohe said 
meeting of this Board on February 9, 1931, your committee, 
accompanied by various members of the Board have discussed 
further the question of the establishment of sold County 

I 

Hospital with the Mew York State Department of Health, and 
WHER^ 5 * i t appears that the Greene County Memorial 
Hospital Cotmittse is ready and willing to transfer to the 
County of Greene, the sum of o 35,000. for the erection end 
equipment of a Greer.e County Hospital, to be located in 
Catskill, New York, and the New York State Department of 
Health is ready and willing to appropriate and make available 
a like sum for the said purposes and 

WHEREAS, it elso aopeers that the coat of maintenance 





) 


44a. 


Exhibit - Act #2 of the veer l<m 

and operation of a Greene County .'.os. ital, over ar.d above 


f 


the usual income derived from the i i.net?3 and patients, 

▼;ould be met Jointly by the Greene County Idenoridl hospital' . 

Committee with income upon trust funds held by them for that^ 

*• * 

purpose and by the State of Neff York iron funds under the 
direction and supervision of the Ken York State department 
of Health, so that Greene County would not be called upon to 
appropriate any funds either for the erection equipment and 
maintenance of said County Hospital. 

Not;, thereofre, Be it resolved, that there be 
established in and for the County of Greene pursuant to 

i | 

Sections 45 and 49 of the County Law and 12o of the General 
Municipal Law, a County Hospital, said Hospital to be erected 
in the Villag'e of Catskill, at a cost not toer.ceed j 70,000. 

•'4 

including equipment, and to be operated with funds Jointly 
% 

from the State of New York, Department of Public Health, 
pursuant to said Sections 45 and 49 of the County Law and 


Section 126 of the Municipal Lav;, and funds Jointly to tfe 


J 


hi 


received from the Trustees of the Greer.; County Memorial 
Hospital Committee; Said trustees to provide the enount of 
■> 35,000., for the erection and equipment cf said Ho3_ iteii, 
and also such amounts as nay be necessary from the income 
of the trust funds in the hands of said Greene County 

jr i 

Memorial Hospital Committee to meet any deficit which might 

r» 

occur in the maintenance and operation of cr.id Hospital. " 

•' n 

All members present, 13 votinr aye, 1 absent - Van Hojxt^ii 
Motion carried. 


1 


STATE OF NEW YORK. GREENE COUNTY J 
Office of Clerk of the County Legislature f **' * 


Deputy 

I, the underaigned/iClerk of the Creene County Legislature 
Do Hereby Certify, that I have compered the annexed copy of Act No. 2 

of the Year 1931 *** 

*** 

**• r 

*** 


with the original record in thie office, and that the aeme la a correct tracacript thereof and of tht 
whole of aald original record. 


In Testimony Whereof, I have hereunto net my hand and affixed the seal of said Creene 
County Legislature, thie 9th day of September, 1974 



Deputy Clerk of the GreeneComty Lcojllature. 
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EXHIBIT - AGREEMENT AND R ESOLUTION \ 

" --—- JV r 

Decenber 1931 

rctid t.hc I'oX} owin*-; 

AOTTCS:!KNT, made tliie 15th day of December, l»:s], between the 

Memorial Hospital of Creeno County, Inc., n nember- 
ship no- po'ration organized under the lows of the 
State of New York, end naving its principal office 
at Cutskill, Creene County, New York, party of the 
first part, and the County of Greene, a municipal 
corporation of the State of New York, party of the 
second part: 

r/HKHIiAS, the party of tile first wart was organized 
under the Membership Corporation l.aw of the State of New York, 

Iluy 20th, 1926, for the purpose of establishing and maintaining 
in the Village of Catskill, Creene County, New York, a publio 
general hospital for the cure uric treatment of the sick, and 
has received and in entitled to receive certain gifts and 
bequestI for that purpose under the wills of Alice lionestel, 
Frances S. Hann and Margaret v. Austin, deceased; ur.d 

illhn^riS, the funds available to said party of the 
first port for that purpose have proven inadequate and in¬ 
sufficient to establish and maintain such a hospital, and I 

a literal con;liunce with the terns of said.wills is therefore 
impracticable and impossible; end 

..IloIhiAK, there is in si id County of c re ene no public 
general hospital, and only a snail Hed Cross Center which is 
located at Tannersvllle, in said county, unu there is constantly 
increasing need and demand for a public *re- ral hospital for the 

care of the sick in said county; and 

*\ ' 

•W it has been proposed to the parties hereto 

by representatives of tie Now York State department of Health 
that a county hospital be established in said county*by the board 
of Supervisors of said party of the second port, and such rep¬ 
resentatives have given the parties Ur.---o ««;:urii.,un of state 
aid in the establialiment and n:.Intena.iae ..." such ounnty hospital 
unde: ..rticle 11—FI of t.ie Bublic Health haws; nr.d 


i 







io « r*i 


"'1ETREAC, it :u. : also bean propose;'. th: i. fun. $s which 
have been received r-r nay be here- fter r-.o«l vou under the 
above mentioned :i]ls by the -tarty oT the fir:, t port for the 
establishment •.■nd maintenance of .» public hot: pi tnl : r. said 
county be devoted to the extent, in the nur.ior and upon the 
conditions hereiiu.ftar stated, to the ewtab-ia'unent. and main¬ 
tenance toy the party of the sec .na pert .-f a county hospital 
in or neur the Village of Catskill, aforesaid; urid 

:;inSHKj\!5, by cpenial Act of the legislature of this State 
(Chapter 132 - Laws of 1U3I1, the Board of Supervisors of the 
party of the second part has been authorized utul empowered to 
establish in said comity a public general hospital, without 
the approval of such -resolution at a general county election; 


'.71 IK RE AS, the establishment of such uc- uity hosjitul has 
been determined upon by the Board of f’.uperviaora of the party 
Qf the second r.irt, provided the party .;f ti'.o first part is 
authorized and directed by the Court to contribute fron the 
funds held by it for hospital purposes wo t ie extent, in the 
manner and subject to the conditions hereinafter stated; 

Mow, in consideration of One Dollar, and the mutual 
covenants and agreements herein contained, the parties hereto 
covenant ami agree, subject to the approval of the Court, as 
follows: 

(1) . The Board of Supervisors of said jr.rty of the second 
part shall proceed to establish a County Hospital unaar Ceotion 
12G of the General Municipal Lew, to be located in or near the 
Villuge of Cats kill, in said county, aw soon us practicable 
after the party of tue first part, shall toe authorized by the 
court to contribute to the erection ano Maintenance of such 
hospital as hereinafter provided. 

(2) . The party of the first part v.ill pr *ly apply to 

the Court for authority t.o so contribute to the -tion and 
maintenance of tuioh a County Hospital, and if authorized by the 
Court to do so will contribute one-half of the cost of procuring 
a suitable sits in or near said Village of CatskJll, and the 








erection th 
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ion and e.uinnert of a pu . ■ general hospital, 
such amount so to .,e contributed not to oxo*-...-’ :50,000, an<J 
will also tkarci.rvr contribute from year to yeur, subject 
to the approval of the Court, to any deficit which raay arise 
in the maintenance in,'; operation of cum hospital to the 
extent of one-half of such deficit, but not exceeding the in¬ 
come whica racy be received by said party of -first part 
on the remaining funds now hold by it or to which it is entitled. 

(11). The construction, mu into nance an:.’ operation of such 
hospital shall in all respects meet the re .nlrenents of the New 
York State Deportment or Health so ur to entitle the party of 
the second part to "’tate aid un-er article 11-B of the Public 


Health Law. 

(4). As an express and continuing condition of such contri¬ 
bution by „he party of the first part to the erection and main¬ 
tenance of said hospital, a majority at least of tne members of 
the Board of managers of said county hoepital shall be selected, 
and their successors shall be appointed, by the Hoard of 
Supervisors of the party of the second part, from the members 
of the board of directors of the party of the first part, to 
the end that a majority st least of the Pen \J of ru naeers of 
said county hospital shall at oil times be and consist of 
members of the board of directors of the party of the first part, 
and the party of the first curt nay withhold any contribution 
which may be authorized by the Court toward the erection or 
maintenance of said hospital in the event, of the failure at any 
time to comply with such conditions. 

» 

(5) . That, r.he selection of a suitable site for such hospital 
in or near said Village of Catskill shall be made b-' the Board of 
Supervisors of the party of the second part, but the selection of 
such site shall be so nr.he by said Board of .supervisors only after 
approval thereof by the board of nunaserc of unia hospital. 

(6) . This agreement is conditioned upon the approval by t he 
Court of the proposed contribution by the party of the first part 
to the establishment and maintenance of such county ho’spitel upon 
the terms and conditions herein stuteu, uric a .air-fbf'cjone effective 
ana binding upon the parties hereto immediately upon the entry 
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of un order of t:ie Court uuthorizin ■ and approving suoh use of 
the funds of the party of the first pa«t. 

In Witness Whereof, the party of the first part has caused 
these presents to be executed by its President, and its corporate 
seal to be hereunto affixed, and the sold party of the second 
part has caused these presents to be executed by the Chairman of 
the Board of Supervisors, und tho so i of said County of Greene 
to be hereunto affixed, the day and year first above written, in 
duplicate. 

MEMORIAL HOSPITAL OF GREENE COUNTY, INC. 

By Ceorre \ 7 , Irwin, President. 

By WIT,MAH £>. I-CMTHVICK, 

Chairman of the hoard of Supervisors 
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State of tieiv York, Count.’ of Greene, ss: 

On this 15 th day of December, 1931, before ne pertcnally came 

George w. Irwin, to r.« know-., who bein ' by rvi uuly sworn die'depose 

% 

and say, that he resides ir>. the Village of Gnti.«:ili, Greene County, 
Her; York; that lie ic the Iresident of Memorial Hospital of 'reene 
County, Inc., one of the corporations described in anti which ex¬ 
ecuted the foregoing instrument; that he knows the seal of said 
corporation; that the seal affixed to said instrument is such cor¬ 
porate seal; that it was so affixed by oraer of the Board of 
Directors of said corporation, urf. that he uigned his name thereto 
by like order. 

Margaret Hoy, Notary Public. 


State of New York, County of Greene, oe.: 

On this 15th day of 1 December., 1331, before me personally came 
V/illiam S. Port!,wick, to me known, who being by mo :iuly sworn did 
depose and say that he resides at Gornnullville in the town of 
Durham, Greene County, Now York; that he is the Chain-ton of the 
Board of Supervisors of the County of Greene, New York, one of the 
corporations described in,and which executed the foregoing Instrument; 
tj.ut he knows the seal of said County; that the seal affixed to said 
instrument is such county seal; that it. was so affixed by order of 
the board of Supervisors of said County, ar.w that he signed his 
name thereto by like order. 

fames Lewis Malcolm, Notary Public. 

On motion of Mr. Travis, 

BliBCIVND, thf.t the Chairman of tills Board appoint a Committee 
of three members of the Board, of which the Chairman shall be a 
member ex-officlo, for the purpose of suggesting the names of 
members for the Board of Managers of the "Memorial Hospital of Greene 
County", and be it further 

i 

HESOIVKD, that this Committee neat forthwltn and report such 
names an they suggest for mer.bi.rs of said Board of Managers. 

Motion carried.- 

"he Chairman appointed th<-. following co nttiee: Tte. S. Borthwlok, 


ex-officio, Travis, Fromer, Van Houten 
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On Motion of Mr. Trr.v ls, 

rEsoiirrioi: 

VH2REAS, the Memorial Hospital of Gree.ie County, Inc., was 
organized under the Membership Corporati n jf the "tate of 
Kew York, Hay noth, 1920, .'or the ..•urrose ji* establishing and main¬ 
taining in the Village of Cutskill, Greene County, Mew York, a public 
generul hospital for the care and treatment of the sink, without re¬ 
striction as to race, color or religion, pursuant to the provisions 
of the last will anc. testament of Alice Bones tel, who died a resident 
of the town of Catskili, in said County, April 16, 1916; and 

.'IIEHliAS, said Memorial Hospital of Greene County, Inc., has 
now in its custody the sum of 500,461.25, representing the money end 
property received for hospital purposes unr.ftr the v.113 of the said 
Alice Honestel, with the accumulated incone thereon, and is entitled 
to receive under the will of Frances :>. Mann, deceased, approximately 
$60,000.00, to be held and invested by it and the interest used for 
the purposes of such a hospital, and is also entitled to receive 
about $10,000.00, for the purposes of such a hospital,under the will 
of Margaret V. Austin, deceased; and 

HHKH3AS, the funds so available to said Memorial Hospital of 
Cjreene County, Inc., have proven inadequate and insufficient to es¬ 
tablish and maintain 3uch a hospital, and a literal compliance with 
the terms of said wills is impracticable and impossible; and 

KHHRjSAS, there is in said County of Greene no public general 
hospital and only a small Hed Cross Center which le Located at 
Tannersville, in said County, ana there is a constantly Increasing 
need and demand for a public general hospitul for the care of the 
sick in said county; and 

’•/IIERMAS, it has been proposed to the Hoard of fiupervisors of 
said County of Greene and to said Memorial Hospital of Greene County, 
Inc., by representatives of the Mew York State Department of Health 
that a county hospital be esta lished in said county by this board 
under Section 126 of .the General Municipal Low, and such, representa¬ 
tives have given this Board assurances of Gtaio aid in ont.-.bllshrien 

t 

and maintenance of such hospital under Article 11-n of the r-ublic 
Health I.aw; und 
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V.'FH:i-.TTA£J» it h'-° boon prjpo§^ a * that the f’"i «t ;;hi 
received or may Le hereafter resolved by said Memorial Itosj .itul of ... 
Greene County, Inc., under tlie above nor. 1.1 one:, v/illr. be devoted to 
the establishment and maintenance of a public general hospital, as 
n county hospital, in or near .he Village of CugskIII, in said 
County; and 

'.7HKRKAH, by special Act of the I eg! sin turn of tn" s State (chapter 
132 - l aws of 1931), tills :> oard has been authorized and empowered to 
establish by resolution in said County of Greene a public general 
hospital; without the approval of such resolution :t a general county 
election; and 

".il I2HRA5, an agree nor. - ; was duly entered into December lb, 1931, 
by said Memorial Hospital o" Greene Conn ty, Inc., tsu. said County of 
Greene, subject to the approval of the Rupret'e Court, for the estab¬ 
lishment by this Hoard of a county hospital in said County, and the 
contribution ny said Memorial Hospital of Greene County, lac., of 
one-half of the cost of the establishment and erection of such hospital, 
not exceeding .'00,000.00, uni the contribution tneroufter by said 
Memorial Hospital of Greene County, Inc., from year to year of one-half 
of any deficit in the maintenance and operation of such hospital, not 
exceeding the income which nay be received by stid Memorial Hospital of 
Greene County, Inc., on the remaining funds now held by It or to which it 

fr 

is entitled, such contribution to be made in the manner, to the extent, 
and subject to the conditions stated in said agreement; and 

Y/HEIHSAS, pursuant, to application duly tir.de b- said Memorial Hospital 
of Greene County, Inc., to the Supreme Court, an order v iuf duly grunted 
by said Court December 10, 19:51, authorizing said. hospital corpor&tion 
to so contribute to t'« establishment and maintenance of said proposed 
county hospital, subject to the conditions stated in said order; 

RESOLVED, that a public general hospital to bo located in or near 
the Village of Catskill, in said county of Greene, be and hereby is 
established as a county hospital pursuant to faction 123 of the General 
Municipal Law and said Special Act, being Chapter 132 of Vie Laws of 


1931; 


RESOLVED further, the. t this board proceed with all convenient 


speed to acquire by purchase u suitable site In or near said Village 
of Catskill, for the establishment and erection of such county hospital; 


* i 

A ** 

i 
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RESOLVED further, that raid hospital shall '.»■ known os "Memorial 
Hospital of Creene County;" 

RESOLVED further, that there be ur.d hereby is appropriated the 
3 ura of .^50,000.00 for one-half of the estinuUui cost of ';100,000.00, 
for the establishment of such hospital, inciMdiir the acquiring of 
the site therefor, an*: the erection, construe ./ion and e' uipment of 
said hospital; 

RESOLVED further, that application be i; 'Mediately nr.de by this 
Bocrd of Kew York Dtftte Comiss loner of Health for the remaining 
.-ihO,000.00, of such estimated cost of sulu hospital, as State aid, 
under Article 11-3 of the Fublic Health low; 

RESOLVED further, thet said agreement of Decenber 15, 1931, 
between this board mid said Memorial Hospital of Creene County, Inc., 
be and hereby is ratified and confirmed in all resnects, and that 
said county hospital be established, erected, maintained and operated 
under and.pursuant to the terns end conditions of enid agreement. 

.RESOLVED further, that the following nameu persons be and hereby 
are appointed members cf the Board of Managers of said county hospital,, 
pursuant to Section 127 of the General Municipal Law, for the respec¬ 
tive terms set opposite each of their names: 

name rksjde:term 


George V • Irwin 
Howard C. Smith 
J. Frank Lackey 
Harold B. Moore 
0. Gates Porter 


Catskill 
Catskill 
Tannersvilie 
Windham 
Athens 


5 years 
4 years 
3 years 
2 years 
i year 


MOTION carried. 12 ayes; no nays, 2 absent, Peloubet & Powell,, 
County of Greene: 

State aid is requested for the following purposes; For the es¬ 
tablishment, erection and construction of a public general hospital 
a county hospital in and for said Cour.ty of Creene, under Section 12* 
of the General Municipal law, such county hospital having been duly 
established by the Board of Supervisors of said County of Greene by 
resolution duly adopted December 29, 1931, a certiiied copy of which 
in hereto annexed. This application for State aid is npde unaer 
Article 11-13 of the Public Health Law. 


.J 


1 * 


* N 

* 


y 


1 
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\ « . * 

TE OF NEW YORK, GREENE COUNTY 1 gs 

C of Clerk of the County Legislature \ Deputy 

I, the undersigned,/cierk of the Greene County Legislature 
Do Hereby Certify, that 1 have compared the annexed copy of the agreement 

between Memorial Hospital of Greene Co., Inc. and 
the County of Greene dated December 15, 1931 and 
< \ •' , the Resolution of the Board of Supervisors of the 

County of Greene adopting the said agreement 

*** 

. the original record in this office, and that the same is a correct transcript thereof and of the 

whole of said original record. 

In Testimony Whereof, I have hereunto set my hand and affixed the seal of said Creene 

County Legislature, this 9th day of September, 1974 

Deputglerk of the Greene County Legislature. 


) 




STATE OK NEW YORK 
SUPREME COURT 
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EXHIBIT COUNTY OF CLINTON 

nr^VHAK DECISION 


.DANIEL T. MONAHAN, JE, 


-against- 


HEREEP.T M. BERG A. MINI, MARLON 
K. ATKINSON er.d MEMORIAL 
HOSPITAL OF GREENE COUNTY. 


Plaintiff, 


Defendants. 


Main, J. 


The defendant. Memorial Koopit'al of Greene County, has moved 


for summary judgment dismissing the Compaint in this negligence action, 

' y.f 

as against it, upon the ground that the hospital is a publi$*g^neral hospital 


and that there has been no compliance with Section 52 of the County Law 
and Section 5CE of the General Municipal Law. 

It is my decision that this defendant is entitled to a summary 
judgment dismissing the Complaint as against it. 

My reasons for considering the hospital to be a public county 
institution and entitled to the protection of the above-mentioned sections are 
as follows: 

The hospital was formed by the resolution of the Greene tounty 
■Board of Supervisors, pursuant to Section 126 of the General Municipal Lav/. 

The Board o:' Supervisors, by the provisions of Section 12G, was 
given the power to levy a tax against the real property within the County, to 
establish and maintain the hospital. 

• I 

The Board may appropriate funds received from taxation and 
from private gifts for Ihe support of the hospital. 

I 

All hopsital employees arc subject to the New York State Civil 


T 
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Law and arc paid by the Treasurer of the CounJy. 

All income of the hospital is turned over to the County Treasurer- 

> * . 

who pays all operating expenses. 

The County Board of Supervisors appoints the Board of Managers 
• • • 

• . I ♦ 

of the Hospital. 

• .It is true that the resolution of the Board of Supervisors which 
established the hospital indicated that the Supervisors expected that the 
assistance to be received from the State of New York, together with funds 
on hand and to be collected by the hospital committee would p*ove sufficient 

t •• , , . . , * , i 

to build and maintain the institution. In my opinion, imwever, this was 

» 

merely the expression of a hopeful expectation which might or might not be 
realized. There can be no doubt that the County which receives all hospital 
revenue and pays all operating expenses would bear the burden of any deficit 
after the utilization of state aid and voluntary gifts. 

This constitutes the signed decision upon which judgment dismiscin!; 
the Complaint in this action as against the defendant Memorial Hospital of 
Greene County may be entered. 

Dated: July 19, 1962. . • 


S-At. A A 

j. s. c. 
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FURTHER MOVING AFFIDAVIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 


STATE OF NEW YORK 
COUNTY OF GREENE SS: 

VILLAGE OF CATSKILL 


RAYMOND CLARK, being duly sworn, deposes and 


says: 

1st. That he is the Administrator of the 
Memorial Hospital of Greene County and that in said cap¬ 
acity he makes this affidavit in reply to the opposing 
affidavit of Herman Schmertz, sworn to on September 13, 
1974, and in support of the motions of Memorial Hospital 
of Greene County and Francis Fugaro for an order dismiss¬ 
ing the complaint of the plaintiff. 

2nd. That pursuant to Chapter 132 of the 
Laws of New York for 1931, the Legislature of the State 
of New York authorized and empowered the Board of Super¬ 
visors of Greene County to establish in such county a 
public general hospital. A copy of Chapter 132 of the 
Laws of New York, 1931, is attached hereto, marked 
"Exhibit A" and made a part hereof. 

3rd. That by resolution of the Board of 


Supervisors of Greene County, dated February 16, 1931, 
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Further Moving Affidavit 

the defendant hospital was duly created pursuant to 
Section 45 and 49 of the County Law and Section 126 
of the General Municipal Law of the State of New York. 
That annexed hereto, marked "Exhibit B" and made a 
part of this affidavit is a certified copy of said 
resolution. 

4th. That by virtue of said resolution the 
Memorial Hospital of Greene County was and still is an 
agency or department of the County of Greene and is 
entitled to all of the immunity and protection afforded 
the County itself. 

5th. That the Board of Managers of the 
hospital is appointed by the Greene County Board of 
Supervisors and all hospital employees are subject to 
the New York State Civil Service Law and are paid by 
the Treasurer of Greene County. 

6th. That all operating income of the hospi¬ 
tal is turned over to the Treasurer of Greene County 
who in turn pays all operating expenses. 

7th. That no notice of claim by or on be¬ 
half of the plaintiff, THEODORE GRIECO, JR., has been 
served on the County of Greene and/or Memorial Hospital 
of Greene County as required by Section 52 of the 



Further Moving Affidavit 


County Law and Section 50-e of the General Municipal 
Law of the State of New York. 

8th. That your deponent respectfully calls 
the attention of this Court to an unreported decision 
of the Supreme Court of the State of New York, held in 
and for the County of Clinton, entitled "DANIEL T. 

MONAHAN, JR., plaintiff - against - HERBERT M. BERGAMINI, 

* 

MARLON H. ATKINSON and MEMORIAL HOSPITAL OF GREENE 
COUNTY" (Justice Robert G. Main, now assigned to the 
Appellate Division, Third Judicial Department), which 
decision is dated July 19, 1962. A copy of Judge Main's 
decision in that case is marked "Exhibit C", attached 
hereto and made a part hereof. In that decision. Judge 
Main held that the hospital was entitled to summary 
judgment upon the ground that there has been no compli¬ 
ance with Section 52 of the County Law and Section 
50-e of the General Municipal Law. 

9th. That the membership corporation known 
as "Memorial Hospital of Greene County, Inc.", does 
not now, nor did it at any time mentioned in the Com¬ 
plaint in the case at bar, manage, operate, maintain, 
control or conduct the hospital known as Memorial Hos- 
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Further Moving Affidavit 

pital of Greene County. Said membership corporation 
is and always has been a separate and distinct entity 
from the County of Greene and the Memorial Hospital of 
Greene County. Since the New York State Legislature 
authorized the establishment of a public general hos¬ 
pital in Greene County in 1931, and since the Board of 
Supervisors of Greene County authorized the erection 
of said hospital, the primary function of the "Memorial 
Hospital of Greene County, Inc." has been from time to 
time to solicit funds which it turned over to the 
hospital. 

10th. That your deponent is not and never 
has been an officer of the Memorial Hospital of Greene 
County, Inc. 

11th. That neither the Co mty of Greene or 
the Memorial Hospital of Greene County took any part 
in the filing of the membership corporation papers on 
May 18, 1926, or the renewal papers which were filed 
on March 6, 1951. 

12th. That your deponent respectfully calls 
to the attention of the Court the fact tnat the name 
of the defendant as set forth in the plaintiff's sum¬ 
mons and complaint is "Memorial Hospital of Greene 
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Further Moving Affidavit 

County", and not "Memorial Hospital of Greene County, 
Inc". 

13th. That Memorial Hospital of Greene 
County is not a membership corporation and accordingly 
none of the provisions of the Membership Corporation 
Law apply to it. 


s/ Raymor . 3 E. Clark 
Raymond Clark 


Sworn to before me this 

24th day of September, 1974. 

s/ Michael E. Catalinotto 
Notary Public, State of New York 
Michael E. Catalinotto 
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SECOND OPPOSING AFFIDAVIT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

STATE OF NEW YORK ) 

. SS : 

COUNTY OF NEW YORK ) 

HERMAN SCHMERTZ, being duly sworn, deposes 

and says: 

He is a member of the firm of Gair, Gair & 
Conason, attorneys for the plaintiff herein. Deponent 
makes the instant affidavit, in duplicate original form, 
both in opposition to the motion of defendant Francis 
Fugaro to dismiss the complaint as to him (notice of 
motion dated September 17, 1974) and in further opposi¬ 
tion to the separate motion of the co-defendant,Memorial 

I 

Hospital of Greene County (notice of motion dated Aug¬ 
ust 22, 1974). As a further preliminary, in view ojf the 
fact that these are separate motions brought on for 
basically the same relief and that since the Hospital's 
motion was first served and first opposed, deponent re¬ 
spectful?/ incorporates into this affidavit, which is 
in opposition to both motions, the prior affidavit 
which he has executed and filed in connection with the 
motion of the defendant Hospital. For this purpose, de¬ 
ponent attaches to this affidavit, a xerox copy of his 


2 



Second Opposing Affidavit 


prior affidavit sworn to on the 13th day of September, 
1947, together with the two exhibits thereto annexed. 

In this connection, deponent respectfully requests as 
well that the Court read his earlier submitted Memorandum 
of Law in connection with the motion of both defendants. 

In plaintiff's initial opposing papers to the 
original motion for dismissal, deponent exhibited to the 
Court official papers in the custody of the Secretary 
of State of New York, showing unequivocally the status 
of Memorial Hospital of Greene County, Inc. as a member¬ 
ship corporation, originally formed in 1926 as continu¬ 
ing for the initial purposes for which it was formed. 

And those purposes, as specifically stated in the 
original corporate certificate, included the formation 
of that corporation "for the purpose of erecting, es¬ 
tablishing and maintaining a hospital or hospitals in 
the Village of Catskill, Greene County, New York, for 
the care and treatment of sick and injured persons ***." 
It was on the basis of such papers that deponent argued 
in his original affidavit, among other things, that by 
virtue of these documents, no notice of claim would be 
required within the meaning of the County Law; your de¬ 
ponent further pointed out that this firm had no know- 
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Second Opposing Affidavit 

ledge whatever of any fact which would have caused the 
initial moving affiant Clark to allege that the defend¬ 
ant hospital was a department of the County. 

Thereafter, deponent's firm was served with 
papers on behalf of defendant Francis Fugaro. While they 
contain a mass of purported factual data on the origin 
and existence of the defendant hospital - in effect 
simply tossing out without any discussion, various mat¬ 
ter and documents in the files of the defendant hospi¬ 
tal - these papers do not, it is respectfully submitted, 
detract one iota from the position originally taken by 
plaintiff that the defendant hospital may not seek re¬ 
fuge under the umbrella of protection granted exclusive¬ 
ly to counties under Section 52 of the County Law. 

Wholly to the contrary, a study of those pa¬ 
pers reveals that from the very inception of the very 
concept of Memorial Hospital, its formation, erection, 
maintenance, operation and control were all vested within 
the powers of this membership corporation. One need only 
go to nothing more than paragraph (4) of the specific 
written agreement between this corporation and the 
County of Greene dated December 15,1931 to see that 
from the inception of the Hospital, the membership corp- 
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Second Opposing Affidavit 


oration was to retain all such control. It is therein 
provided "(a)s an express and continuing condition" to 
the obligations assumed by the corporation (designated 
party of the first part) to contribute "to the erection 
and maintenance" of the defendant hospital, that "a 
majority at least of the members of the Board of managers 
of said county host tal shall be selected, and their suc¬ 
cessors shall be appointed *** from the members of the 
board of directors of the party of the first part, to 
the end that a majority at least of the Board of managers 
of said county hospital shall at all times be and consist 
of members of the board of directors of the part of the 
first part, and the party of the first part may with¬ 
hold any contribution *** toward the erection or mainten¬ 
ance of said hospital in the event of the failure at any 
time to comply with such conditions." 

Indeed, pursuant to this scheme for the vest¬ 
ing of such control, in the board of directors of the 
corporation, it will also be seen that the very signatory 
to this agreement on the part of the membership corpora¬ 
tion, to wit, George W. Irwin, its president also ap¬ 
pears listed as the first named member of the hospital 


/ 
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Second Opposing Affidavit 

Board of Managers in the resolution dated December 29, 
1931, attached to the moving papers. It is therein stated, 
furthermore, that Mr. Irwin is to serve for a term of 5 
years. That resolution lists four other persons as ad¬ 
ditional members of the hospital Board of Managers for 
varying terms of 1 to 4 years. Two of those additional 
managers, namely Howard C. Smith (4 year term) and J. 
Frank Lackey (3 year term) also appear along with George 
W. Irwin as directors of the membership corporation. 
Memorial Hospital of Greene County, Inc. in its official 
corporate certificate dated and filed on or about April 
9,1926. That certificate also contains the signatures 
of a series of incorporators. Those incorporators in¬ 
clude 3 members of the Hospital's Board of Managers - 
j. Frank Lackey, Gecrge W. Irwin and Howard C. Smith. 

These documents submitted on behalf of moving 
defendant Fugaro also show vividly and unequivocally 
that the membership corporation was also formed for the 
purpose of disbursing and receiving private funds for 
the establishment, erection, maintenance and operation 
of a hospital within the County of Greene. Thus, a reso¬ 
lution was adopted on or about December 29, 1931 which 
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Second Opposing Affidavit 

recited the granting by the Supreme Court, Greene County 
of an order "authorizing the said hospital-corporation to 
so contribute to the establishment and maintenance of 
said proposed county hospital ***." It was per force of 
that Court order that the membership corporation, in ac¬ 
cordance with its written agreement dated December 15,1931, 
was legally obligated to "contribute one-half of the cost 
of procuring a suitable site in or near said Village of 
Catskill, and the erection thereon and equipment of a 
public general hospital *** and are also thereafter to 
contribute from year to year *** to any deficit which may 
arise in the maintenance and operation of such a hospital 
to the extent of one-half of such deficit ***. 

This provision for mandatory contribution of 
funds must also be read in connection with the very Act 
creating the Hospital, dated February 16, 1931 which 
stated that under this plan for the use of such corporate 
monies for the maintenance and operation of the institu¬ 
tion - as provided in said Act - Greene County itself 
"would not be called upon to appropriate any fu nds eithe r 
for the erection, equipment and maint e nance of said Count y 

Hospital ." (Emphasis supplied.) 

Deponent, at this poipt, should emphasize that 






Second Opposing Affidavit 


the only facts known to plaintiff's side of the case with 
respect to documents, materials or facts claimed to re¬ 
late to the organization, establishment and existence of 
defendant hospital, are those attached to the defendant 
Fugaro's motion papers. Deponent has no way of knowing 
whether there are even further papers to show even great¬ 
er control on the part of the membership corporation. 

So from that perspective, in light of the most unequal 
knowledge of facts possessed by the respective sides to 
this litigation, no summary relief in favor of either de¬ 
fendant would be legally fair or just. To the contrary, 
it seems most strongly to deponent that from the facts 
thus far revealed by moving defendants, summary relief 
should only be granted to deny these motions as patently 
unresponsive to the vivid showing of control in the 
corporation which teems out of the very exhibits attached 
to the Fugaro motion papers. As aptly observed in 
Van Campen v. Olean General Hospital , 210 App. Div. 204, 
205 N.Y. Supp. 554, aff'd 239 N.Y. 615: 

"There are many public institutions 
in this state, devoted to the care of af¬ 
flicted and unfortunate people. They may 
be conducted directly by the state, or 
they might be made by statute corporate 
bodies like school trustees or boards of 
education. *** Hospitals may be established 
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by certain municipalities. These are pub¬ 
lic hospitals. *** Corporations organized 
by permission of the Legislature undertake 
to perform similar duties. They are sup¬ 
ported mainly through voluntary gifts . 

These are private corporations. That they 
are engaged in charitable work for the' 
benefit of the public, and thereby af^ 
fected with a public interest, does not 
make them public corporations. *** 

The fact that they may receive a donation 
from the government to enable them to~ 
carry on their work, or funds from a city 
or county to care for sick, disabled in¬ 
digent persons *** does not affect their 
character as private institutions **»." 
(Emphasis supplied.) 

See also Halberstadt v. Kissane . 31 A.D. 2d 
568, 294 N.Y.S. 2d 841; Hamburger v. Cornell University , 
204 App. Div. 664, 199 N.Y. Supp. 369, aff'd 240 N.Y. 

328. 

If the papers annexed to the Fugaro affidavit 
show anything other than the vesting of exclusive ulti¬ 
mate control of the Hospital in the corporate Board of 
Directors, that alternative showing would be that the 
Hospital is actually a partnership or joint venture 
created by the said membership corporation in conjunction 
with supervisors of the County of Greene. This new cre¬ 
ation or partnership would not be a county or a depart¬ 
ment of a county, but simply a new entity suable as any 
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Second Opposing Affidavit 

other such partnership or venture might be sued - 
namely by service of process upon any one of the part¬ 
ners. (See CPLR § 310; Pedersen v. Manitowoc Co. , 

25 N.Y. 2d 412.) 

This, of course, was precisely what was 
done in this case, namely, service of process upon a 
membership corporation, one of the partners as well as 
upon Dr. Fugaro, one of the resident agents or employees 
In short, the very least the papers annexed to the Fu¬ 
garo affidavit reveal is that this is a newly created 
hospital venture or partnership entity, by no means 
legally known as any such thing as a Greene County de¬ 
partment. 

The partnership nature of the hospital en¬ 
tity or its sole proprietorship in the corporation 
would not be defeated \ such allegations as defendant 
Fugaro makes that his salary is paid by the county. It 
is a cardinal principle that the source of wage pay¬ 
ment is by no means the controlling or determining 
test to decide the issue of who may be the master or 
principal, (see generally Warren, N.Y. Negligence , 

Vol. 2 (C), p. 67 ). 
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Your deponent has read the unreported, un¬ 
appealed from, decision attached to the Fugaro papers. 
It is respectfully submitted that this single resolution 
does not control this Court or plaintiff herein in view 
of the fact that there is no way of knowing what facts 
or arguments were presented at that time. 

It is a single Special Term opinion, not bind¬ 
ing on any Court of co-ordinate jurisdiction in any 
event, especially without any demonstration of the man¬ 
ner in which the motion of 12 years ago was factually 
supported or opposed. It is respectfully submitted that 
this Court dispose of the present motion solely in ac¬ 
cordance with the affidavits and documents now before 
it. 

Deponent's firm has lately been served with a 
further affidavit by Hospital Administrator Clark, dated 
September 24, 1974. Obviously, it is in response to de¬ 
ponent's earlier opposing papers, yet it abandons by 
silence the Hospital's initial contention that jurisdic¬ 
tion does not lie for failure to sue in a State Court. 
Perhaps the Hospital now recognizes the total lack of 
merit to such earlier submitted argument, which has just 
been dropped quietly. 
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Second Opposing Affidavit 

So too, is the merit of the remainder of its 

While Clark hopes to persuade that the corpor¬ 
ation, of which he was totally silent initially, is 
merely the solicitator of funds "from time to time", he 
overlooks, of course, that the corporation, five years 
before the date of any written resolutions or agreements, 
was formed for the exact purpose of erecting and main¬ 
taining the Hospital. Clark's whole presentation is 
similarly evasive and/or conclusory in style - never 
even attempting to reckon with the very terms of the 
documents upon which he has chosen to rest his contention 
in paragraph 9th, that the corporation does not and did 
not exercise control over hospital business. That the 
hospital is the corporation or its alter ego - as the 
public files definitely show - is manifest by its power 
to staff the hospital management with its board personnel 
and its power to cut off its finds in the event of a de¬ 
fault in this assurance. Its contracted duty, in addition 
is to furnish 1/2 of the operating funds - to be matched 
by 1/2 from the State . To say, that despite this, it is 
the County which controls the hospital as a department 
of the County is to defy the documentary foundations 
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upon which control actually rests. 

Affiant Clark's purported disclaimer of rela¬ 
tionship between Memorial Hospital of Greene County,Inc. 
and the institution of that name - as weak as that pro¬ 
test sounds on its face - is far more specious in con¬ 
text of the fact that this corporation was formed for 
the specific purpose - and no other - of erecting and 
maintaining that very hospital. Publication of these 
data alone in the state-wide office of the Secretary of 
State was and still is constant, open, reaffirmation 
and acknowledgement thereof. 

WHEREFORE, deponent respectfully requests 
that both motions be denied. 


s/ Herman Schmertz 
HERMAN SCHMERTZ 


Sworn to before me this 

30th day of September, 1974. 

5/ ANNE T. ZITO (HOPP) 

NOTARY PUBLIC 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NSW YORK 

[Same Title] 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) SS: 

HERMAN SCHMERTZ, being duly sworn, deposes 

and says: 

He is an attorney at law duly admitted to 
practice in this Court and a member of the firm of 
Gair, Gair & Conason, attorneys for plaintiff. Deponent 
respectfully submits duplicate originals of the instant 
Supplemental Affidavit in further opposition to the 
separate motions of defendants Memorial Hospital of 
Greene County and Francis Fugaro to dismiss plaintiff's 
complaint for failure to serve and file a notice of 
claim. This present Supplemental Affidavit is made 
necessary by a Memorandum Decision of Judge MacMahon 
of this Court, in the action of Pope v. Memorial Hospi¬ 
tal of Greene County and John P. Myers; said Decision 
having been published in the New York Law Journal of 
October 22, 1974, page 22, column 6. For the convenience 
of this Court, a copy of that Memorandum is appended 
hereto. 

It is most respectfully submitted that this 
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Court should decline to follow the ruling of Judge 
MacMahon, for the reasons hereinafter stated. 

Judge MacMahon, in his Decision, indicated 
that while "the matter is not free from confusion", 
nevertheless plaintiff Pope's contention on the issue 
of control over the hospital by the membership cor¬ 
poration entity should be rejected in view of the 
fact that such membership corporation may no longer 
oe in existence (footnote 1). 

Deponent must take strong issue with the 
great stress laid by Judge MacMahon on an apparent dis¬ 
solution of the membership corporation. For one thing, 
there was not a mention or hint in the instant case 
by any affiant on behalf of moving defendants that 
the membersh J p corporation had dissolved. Indeed, the 
affidavit of affiant Clark herein, sworn to September 
24, 1974, indicates that the very contrary is true, and 
that there never was to this very moment any dissolution 
of the corporate entity. As Clark states at pages 3-4 
of his affidavit, "the primary function of the (corpor¬ 
ation] has been from time to time to solicit funds 
which it turned over to the hospital." Such averments 
as those are far removed from any claim or contention 
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on the part of defendants that the corporation was ever 
dissolved. 

Furthermore, while Judge MacMahon cites certain 
sections of the Not-For-Profit Corporation Law for the 
Court's proposition that the corporation was dissolved 
automatically for failure to file a new certificate on 
or before September 1, 1973, it is most respectfully 
submitted - and again this relates to a matter never 
raised or urged by movants - that none of the provi¬ 
sions of that Law provides for automatic dissolution. 
While the sections involved (principally Sections 113, 
1011) especially as recently amended, are terribly un¬ 
clear as to which entities must refile under the new 
Statute, Section 1011 clearly and unequivocally provides, 
however, that no such dissolution of any corporation 
bound by the provisions of the Not-For-Profit Corpora¬ 
tion Law comes about unless the Secretary of State is¬ 
sues and files in his official office a proclamation 
of dissolution. Section 1011 is very explicit on this - 
providing in no uncertain terms that dissolution for 
failure to file renewal certificates is only accomplished 
"in the following manner" (Subdivision [a]): and the 
precise manner of dissolution is specified in Sub- 
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divisions (a) (1), (a)(2) and (a)(3). These Subdivisions 
state that after September 1, 1973, the Secretary of 
State, after compiling a list of corporations which 
have not filed, must make the appropriate proclamation 
of dissolution, file it in his office and publish the 
same. It is only upon "the publication of such proclam¬ 
ation as provided herein [that] each corporation named 
in such proclamation is dissolved * * Moving de¬ 
fendants have not submitted a copy of such proclama¬ 
tion, nor hinted that any exists and deponent is per¬ 
plexed by Judge MacMahon's statement in his Memorandum 
Decision that the burden of procf on this question 
should be that of plaintiff - on a motion such as this 
for summary judgment made by defendant . Indeed, the 
file of plaintiff's attorneys in this matter shows that 
as late as June 1974, six months after the malpractice 
was committed herein, no such proclamation had been is¬ 
sued (see communication by Secretary of State dated 
6/19/74, annexed hereto). That communication specific¬ 
ally states that no dissolution has been filed. 

In this connection it must also be noted that 
even had there been a proclamation of dissolution is¬ 
sued, and noone contends that there has been,Section 


1 
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1012 of the Not-For-Profit Corporation Law provides 
for simple reinstatement of a corporate certificate 
by a mere filing as provided. Nothing in Sections 1011 
or 1012 may be taken as final or irrevocable dissolu¬ 
tion and it is submitted, most respectfully, that the 
emphasis given by Judae MacMahon on those provisions 
as compelling matter of law dismissal.was undue, since 
they do not reach and surely are not fairly dispositive 
of the far broader and deeper issues of fact and law 
relating to the true and complete picture of hospital 
control in this case, as well as the question of es¬ 
toppel (see additionally, CAVALIER v. GEN. ACC. CORP., 

_A.D. 2d _, 358 N.Y.S. 2d 683), posed in the papers 

presently before your Honor. These questions, relating 
to a corporation fully in existence as reaffirmed by a 
second filing 25 years after its 1926 creation, demand 
the forum of a full trial, at very best for defendants. 

s/ Herman Schmertz 
HERMAN SCHMERTZ 

Sworn to before me this 
23rd day of October,1974 

s/ Candice S. Ram 
NOTARY PUBLIC 
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Defendant, Memorial Hospital of Greono County, 
moves under Rule 12(b), Fed.R.Civ.P., to diomiss the 


complaint on the ground that no noties of claim was 
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served upon it. Since we have considered matter out* 
side the complaint, we will treat this motion as one 
for summary judgment, as provided by Rule 56, Fod.R, 
Civ.P. 
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sion, it appears from the affidavits and exhibits sub¬ 
mitted on the motion that, beyond any genuine issue of 
fact, defendant hospital is a department of the County 
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of croon.. State of Naa fort, and. tharafora. a 9o«n>- | 

Mntal unit entitled to all of the lnwmity and protao- 

tion afforded tha county Itaal*. , .-V:*’ v 

% ■*» . * . * 

Applying New York law, a* wa must in tbU # 

araity case to recover damages for negligence and «al- ■ j 
practice, it is dear that a notice of claim la a ; coodl^ j ^ ^ 
tion precedent to suit against Greene County. Concad- J -; 

«dly, plaintiff never served a notice of claia upon . / v- 

- ^ ’•TT" ‘ ^ 

defendant hospital. j. 

Accordingly, summary judgment dismissing^ thl^r^ 
action a. to d.fondant ho.pltal 1. herab, ,r«tod. ' <&> 

that, bain? no Just raa.on for delay, tha Clark of tha j. 

oourt la dirootod to entor judgment diemloslng this ; 

tion aa against defendant NMorlal Hospital of Groan. 
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County, 


Bo ordered. 
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Dated! New York, N. Y. 

October 16, 1974 
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United States District Judge 
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Pope v. Memorial Hospital 
of Greene County 


FOOTNOTES 


Plaintiff '3 contention that defendant hospital is 
• New York membership corporation la basod on confu- 
•Ion of the present day Memorial Hospital of Greene 
County with an earlier How York raenborship corpora¬ 
tion called "Memorial Hospital of Greene County#. 

Xno." 

Exhibit "A* to the moving affidavit consists of 
a number of resolutions of the board of supervisors . 
of Greene County# one of which Is jointly executed 
with a Now York membership corporation called "Men- 
orlal Hospital of Greena County# Xno." Tho resolu¬ 
tions reveal that this membership corporation# or¬ 
ganised in 1926 for the purpose of starting a pri¬ 
vate# non-profit hospital for Greene County# aban¬ 
doned Ita plans duo to lack of sufficient funds 
and in 1931 entered Into an agreemont with the 
board of supervisors of Greene County to help ' 
finance a new county hospital (tho prosont day 
Memorial Hospital of Greene County), which the ~ * 
board of supervisors had created pursuant to § 

126 of the Gcnoral Municipal Law of the State * 
of New York, after authorisation from tho State 
of New York in Chapter 132 of the Laws of New ~ 
York of 1931. 

Mew York Law 1969, Chapters 1066 and 1067# re¬ 
pealed the Membership Corporations Law and en¬ 
acted in its place the Hot-for-Profit Corpora¬ 
tion Law (McKinney's Consol. Laws ch. 35). That 
law provides, in S 1011, that a corporation which 
does not file a new certificate, as required by 
S 113, beforo September 1, 1973 is dissolved. 

Since plaintiff has presented no such certif¬ 
icate, it appears, therefore, that tho old mem¬ 
bership corporation no longer exists. 
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Sea unreportod decision in Monahan v. Bergamlnl 
(Sup. Ct. Clinton Co., July 19, 1962), annexed to 
moving affidavit as Exhibit *B." 


Section 52 of the County Law of the 8tate of Hew 
York (McKinney's Consol. Laws ch. 11) and Sections 
50-o and 50-i of the General Municipal Law of the 
State of New York (McKinney's Consol. Laws oh. 24). 
Dorlicka v. Loo, 281 H.Y. 266, 22 U.E.2d 367 (1939). 
For the Hew York decisions applying tha "notice of 
alaira" statutes to the county health institution*, 
see Zillnan v. Meadcv brook f?Q3oit^l Co. , 73 Mioo.2d 
726, 342 H.Y. 2d 502 (1973) i Cc/ r ~?v ps v. Denart-aont 
of Health of Ornn^o County, (T4~ i iXoc.2d 01# 314 
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STATE OF NEW YORK - DEPT. OF STATE 
CORPORATIONS BUREAU 
162 WASHINGTON AVENUE 
nr . ALBANY, N. Y. 12225 6/19/74 

Memorial Hospital of Greene County, 
Inc., a Membership corporation, 
filed 5/20/26 Catskill, Greene 
County, '..'e have no dissolution 

filed. 




{ s.nir,4 ; 

\ !•if • I 

\ % . /*. ... ‘i 1 * * I • | 


Gair.Gair £• Conasou 
04 Willi an St. 

New York, Y. 10030 
Attn: L.IJ. Steignan 


31 IN P. lOMENZO "> 
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Acting Secretary of State 
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ADDITIONAL MOVING AFFIDAVIT 

UNITFD STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

STATE OF NEW YORK 

SS: 

COUNTY OF ALHAI'J 1 

JOHN A. MURRAY, being duly sworn, deposes and 

says: 

1st. That he is a member of the law firm of 
MAYNARD, O'CONNOR AND SMITH, attorneys for the defend¬ 
ants, MEMORIAL HOSPITAL OF GREENE COUNTY and FRANCIS 
FUGARO, and that as said attorney he makes this affi¬ 
davit in reply to the affidavit of HERMAN SCHMERTZ, 
sworn to on October 23, 1974, and his letter to the 
Court dated October 24, 1974. 

2nd. The attorney for plaintiff claims that in 
the case of Pope v. Memorial Hospital of Greene County 
(reported in the New York Law Journal on October 22, 
1974, page 22, column 6), that Judge MacMahon laid 
"great stress" on an apparent dissolution of the mem¬ 
bership corporation known as Memorial Hospital of 
Greene County, Inc. A reading of Judge MacMahon's 
opinion belies that assertion. In the opinion itself 
there is absolutely no reference to the dissolution 
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of said membership corporation. It is merely referred 
to in one of the footnotes. 

3rd. Judge MacMahon's opinion shows that he 
placed "great stress" on his conclusion "that, beyond 
any genuine issue of fact, defendant hospital is a 
department of the County of Greene ". Whether or not 
the membership corporation known as Memorial Hospital 
of Greene County, Inc. was or was not dissolved is in 
no way controlling. 'nie fact is that the hospital is a 
department of the County of Greene. 

4th. It is significant that the plaintiff did 
not bring suit against the Memorial Hospital of Greene 
County, Inc . This shows he did not place any great 
reliance on the membership corporation papers filed 
in that name. 

5th. Any question that the hospital is a de¬ 
partment of the County of Greene would be resolved in 
the event that the plaintiff succeeded in securing a 
judgment against the hospital. In an attempt to collect 
any said judgment, the plaintiff would then be assert¬ 
ing that the hospital was a department of the County 
of Greene. Otherwise there would be no way in which 
he could collect on his judgment. 
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6th. It is respectfully submitted that this 
Court should follow the determination of Judge MacMahon 
and grant summary judgment to the defendant hospital 
and Dr. Fugaro, as provided by Rule 56, Fed. R. 

Civ. P. 


s/ John A. Murray 

Sworn to before me this 
29th day of October,1974. 


S/ Arthur R. Flores _ 

Notary Public,State of NewYork 
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THEODORE GRIECO, JP.., V. MEMORIAL HOSPITAL OF GREENE 

COUNTY, FRANCIS FUGARO and PAUL M. SNAPPER 

74 Civ. 3325 (HP) _ 

Defendants Fugaro and Memorial Hospital of Greene 
County separately move to dismiss the complaint against 
them pursuant to Fed. R. Civ. P. 12(b) and 56 for failure 
to state a claim entitling plaintiff to relief. The 
ground asserted is that no notice of claim preceded the 
suit although required by law as a condition for suit 
against county departments and their employees. (N. Y. 
County Law §52, N.Y. General Municipal Law §50-e). 

The precise question was raised against this hos¬ 
pital in Pope v. Memorial Hospital of Greene County , 

74 Civ. 3279 (LFM)(October 16, 1974), where Judge MacMahon 
concluded that in such circumstances the suit must be 
dismissed. For the reasons well expressed therein this 
Court concludes similarly that this suit must be dis¬ 
missed as against the hospital. There is no basis for 

c 

the application of either waiver or estoppel, since a 
Court does not have general discretion to extend the 
time for filing and the statutory provisions excusing 
late filing are not applicable in this case. See, e.g., 
Pug h v. Board of Education Central District No. 1, 38 
App. Div. 2d 619, 326 N.Y.S. 2d 300 (3d Dept. 1971), 
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aff'd 30 N.Y. 2d 968, 335 N.Y.S. 2d 830, 287 N.E. 2d 
621 (1972). Nor on the facts of this case may the sum¬ 
mons and complaint be treated as in fact a timely no¬ 
tice of claim subject to amendment as to form. See,e.g ., 
Montez v. Metropolitan Transportation Authority, 43 
App. Div. 2d 224, 350 N.Y.S. 2d 665 (1st Dept. 1974). 

Defendant Fugaro is employed by the county hos¬ 
pital as a resident physician and it is alleged that he 
acted negligently within the course and scope of that 
employment. The plaintiff's failure to file a notice 
of claim also bars the suit against Fugaro because as 
an employee he too is entitled to the conditions im¬ 
posed by the statute. See Stephens v. Department of 
Health of Orange County ,62 Misc. 2d 81, 314 N.Y.S.2d 
118 (Sup. Ct. Orange Cc. 1970); Dorak v. County of 
Nassau , 329 F. Supp. 497, 502 (E.D.N.Y. 1970), aff'd 
445 F. 2d 1023 (2d Cir. 1971). 

Plaintiff argues that since the county hospital, 
Memorial Hospital of Greene County, receives grants 
from a membership corporation, Memorial Hospital of 
Greene County, Inc., and since the majority of the 
county hospital's directors are selected from the 
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ranks of the membership corporation by the County 
Board of Supervisors, this spells control of the 
County hospital by the membership corporation which 
plaintiff contends is sufficient to take the county 
hospital out of the ambit of the claims requirements 
applicable to county institutions, i.e., in effect 
it no longer is a viable county institution. 

Judge MacMahon in his decision questioned the 
present existence of the membership corporation due 
to its apparent failure to qualify as such when the 
Not-for-Profit Corporation Law was enacted. Plaintiff 
here presents facts to indicate that such a presumed 
failure did not ipso facto destroy the status of the 
membership corporation as an existing entity. But this, 
if true, does not change the result reached here. 
Whether plaintiff correctly shows that the membership 
corporation continues to exist is irrelevant here. The 
interlocking factors between the county hospital and 
the membership corporation are insufficient as a mat¬ 
ter of law to affect the former's status as a depart¬ 
ment of Greene County and thus entitled to the protec¬ 
tion of the notice of claim requirements before insti- 
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tution and as a condition of suits for damages. See 
Monahan v. Bergamini , (Sup. Ct. Clinton Co., July 19 
1962) (unreported decision granting summary judgment 
dismissing complaint against Memorial Hospital of 
Greene County for failure to comply with notice of 
claim requirements). 

Snapper has filed an answer to the complaint ad¬ 
mitting that he is associated with and on the staff of 
the Memorial Hospital of Greene County, but denying 
that he has knowledge or information sufficient to 
form a belief as to the truth of the allegations that 
he was an agent or employee of the hospital or acting 
within the scope of his employment. As an affirmative 
defense, he asserts that the plaintiff was contribu- 
torilv negligent in causing the alleged injuries, while 
he was free from fault or negligence. As a "cross¬ 
complaint" against the hospital and Fugaro, the defend¬ 
ant Snapper alleges on information and belief that if 
plaintiff was damaged by negligence, it was the neg¬ 
ligence of the hospital and Fugaro and if Snapper is 
held liable herein he will be entitled to proportion¬ 
ate indemnity based on proportionate responsibility in 


90a 


Memorandum Opinion 

negligence from the hospital and Fugaro. 

The affidavit of service attached to the Answer 
and alleged Cross-complaint of Snapper shows that it 
was served only on plaintiff's attorneys, and con¬ 
sequently no claim is presently pending against the 
hospital or Fugaro. See Fed. R. Civ. P. 14(a). 

There is presently no motion by Snapper ad¬ 
dressed to the complaint pending before the Court. If 
indeed he was in the employ of the county hospital,the 
requirement of a timely filing of a notice of claim 
would be a condition precedent to maintaining a suit 
against him. (See cases cited supra with respect to 
Fugaro). 

Accordingly, the complaint herein is dismissed 
as against the Memorial Hospital of Greene County and 
Francis Fugaro, with costs. The Court finds that there 
is no just reason for delay and judgment in their fa¬ 
vor may be entered forthwith. Fed. R.Civ. P. 54(b). 

SO ORDERED 

s/ MILTON POLLACK _ 

U.S. District Judge 

October 30,1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

Defendants Memorial Hospital of Greene County 
and Francis Fugaro, having moved the Court to dismiss, 
under Rules 12(b) and 56, pursuant to the Federal Rules 
of Civil Procedure, and tie said motions having come 
on to be heard before the Honorable Milton Pollack, 
United States District Judge, and the Court thereafter 
on November 4, 1974, having handed down its memorandum 
decision granting the said motions, and finds that 
there is no just reason for delay of entry of this judg 
ment, pursuant to Fed. R. Civ. P. 54(b), it is 

ORDERED, ADJUDGED and DECREED: That defendants 
MEMORIAL HOSPITAL OF GREENE COUNTY and FRANCIS FUGARO, 
have judgment against the plaintiff THEODORE GRIECO, 

JR., dismissing the complaint as to them only, with 
costs to be taxed. 

Dated: New York, N.Y. 

November 12, 1974 

s/ Raymond F. Burghardt 
Clerk 

APPROVED: 

s/ MILTON POLLACK 
U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

[Same Title] 

SIRS : 

PLEASE TAKE NOTICE, that plaintiff above named 
hereby appeals to the United States Court of Appeals for 
the Second Circuit from a Judgment of this Court dated 
November 12, 1974, with Memorandum thereon dated October 
30, 1974 and handed down November 4, 1974, said Judgment 
having ordered, adjudged and decreed that defendants Mem¬ 
orial Hospital of Greene County and Francis Fugaro have 
judgment against the plaintiff Theodore Grieco, Jr., 
dismissing the complaint as to them only, with costs to 
be taxed. Plaintiff hereby appeals from each and every 
part of said Judgment and Memorandum respectively dated 
as above. 

DATED: NEW YORK, NEW YORK, 

NCYEME T '"< 2 7. 1974. 


Yours, etc., 

GAIR, GAIR 6 CONASON, 
Attorneys for Plaintiff 
Office & P.O. Address 
84 William Street 
Borough cf Manhattan 
City of New York, 10038 
(212) 943-1090 
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TO: CLERK OF THE COURT 

MAYNARD, O'CONNOR & SMITH, ESQS. 
Attorneys fo" Defendants 
Barclay Heights 
Route 9W 

Saugerties, N.Y., 124'7 
(914) 246-4620 
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Affidavit of Service by Ma : ! 

In re: 

Grieco V. Memorial . ospital of Greene County, Fngarn and Sna ppor 

State of New York 
County of New York, ss.: 

Harry Minott 

... 

being duly sworn, deposes and says, that he is over 18 years of age. 

That on.JAI\I 1 0 1975 .> 197., he served » ctagl^Mof the 

within.Appendix. in the above named matter 

on the following counsel by enclosing said three copies in a securely 
sealed postpaid wrapper addressed as follows: 

_ Maynard. Q'_Connc>r 6 Smith. Esqs. _ 

_ Attorneys for Defendants-Appe l lees 

_ Barclay Heights. Route 9W _ 

Saugerties, New York 12477 



and depositing same at the Post Office 
located at Howard and Lafayette 
Streets, New York, N. Y. 10013. 


Sworr to beforgTne this ..JP. 

day of s-\?riA<L \ .197 <5 






Jack A. Messina 
Notary Public, State New York 
No. 30-267 


Qualified in Nas. .unty 
Cert. Filed in New Yo.a County 
Commission Expires March 30, 1975 












